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1. INTRODUCTION

In this paper | propose to discuss the role ofaiheocate in criminal proceedings
involving children. In particular, | would like twontrast the traditional role of
advocate as understood in an adversarial contékttmat of a mediation approach
envisaged by a restorative justice model.

It must be emphasised at the outset that New Zeé&las embarked on a new
approach to the problem of child offending, an apph that was introduced by the
Children, Young Persons and Their Families Act 198 role of the Child
Advocate must be understood in the context ofldgsslation and the Youth Justice
Model it posits. | will therefore briefly outlindé operation of the Act and explain
what | believe to be its underlying principles.illihen focus on the role of the
Advocate within this scheme.

2. THE CHILDREN, YOUNG PERSONS & THEIR FAMILIES ACT 1989 (NZ2)

(a) Overview

The Children, Young Persons & Their Families Ac8a9"CYP&F Act") became
law on 1st November 1989. Its purpose was to rettwriaw relating to children and
young persons who are in need of care or proteatiowho offend against the law.
The CYP&F Act seeks to separate those in needreffoam those who offend,
irrespective of cultural identification.

1 See also Appendix One for an overview of the Act.
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The Act's cornerstones are accouilitgh due process, diversion and community.
CYP&F Act signals a change from the previous Departt of Social Welfare
dominated system and the traditional theories afgtument.

The CYP&F Act attempts, as far as possible, to keemg people out dhe criminal
justice system? and achieves this through (i) a new diversion gsscthe Family
Group Conference ("FGC") and (ii) separate Youth®o Delays are generally kept
to a minimum (ss 331(b) & 5(f)). Finally, the Aanits powers of arrest and sets
procedural safeguards for police investigation2(&271).

(b) The Family Group Conference

The Family Group Conference is used as a mechaoisatilitate victim-offender
participation. Unless a young offender has beessted, a FGC must be convened
before the young offender is summoned to appearddfie Youth Court (s 245(1)).
In addition, the institution of criminal proceedswmust be justified in the public
interest. There are further requirements for comgea FGC where a young person
has been arrested for most categories of offen2é@s

The FGC is convened within 21 days from the datevbich the Youth Justice Co-
ordinator received the report (s 249). Its functioset out in s 258, include:
considering "whether the offence alleged to haventlmmmitted should be dealt w
by the Court" or dealt with in some other way (8 28)). The implicit function of the
FGC is to seek consensus amongst the attendeés arake decisions and formulate
plans that are necessary or desirable in dealitigthve offender (ss 263 and 260,
respectively).

The Act also sets out those persons who are ehtdlattend a FGC (s 251). They
include:

+ the child or young person concerned;

« aguardian or member of the family, whanau or famibup;

« a Youth Justice Co-ordinator;

« an advocate representing the child;

« asocial worker or a probation officer, if applitzb

+ the victim or their representative;

« amember of the police or a representative of amahforcement agency,
usually a Youth Aid Worker.

2 For example, the sittings of Youth Court arergeal so that those attending are not brought im¢ect with persons
attending other trials (s 331 (a) ).
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The victim's attendance is central to the succe§sed=GC. It enables the young
offender to be confronted with the consequencédssaiier actions and lays the
groundwork for offender-victim mediation. Whilsegts are taken to encourage the
victim's attendance, this may not always happesubth cases, the goals of the FGC
are seriously undermined. Where, however, the faroffender, victim and police
reach consensus, the FGC is authorised under ®26@ke decisions and
recommendations. For example, it may decide toodistue proceedings, require the
offender to make reparation to the victim, or utalex community work.

If the FGC cannot reach consensus, then the nmattgmproceed to Youth Court.

(c) Jurisdiction of the Youth Court

As stated above, the policy of the CYP&F Act ikézp children and young persons
out of the criminal justice system as far as pdssibithout compromising public
safety.® For the purpose of the Court's jurisdiction areldeneral application of the
Act, an accused's status as child, young persadut, is determined by his/her age
when proceedings are contemplated or taken. Ftanaos, if a child is over the age
10 but under 14, no criminal proceedings may bersented, unless the offence is
murder or manslaughter (s 272(1)). In either césepreliminary hearing of the
charge will be before a Youth Court and the CYP&gt will apply, with certain
exceptions, as if the child was a young perédfy.on the other hand, the alleged
offender is a young person, he/she can be chargbdwmnmary or indictable
offences in the Youth Court (s 272(3)) and havestimae right as an adult to elect
trial by jury.(s 273) If the young person is chatgéth a purely indictable offence
other than murder or manslaughter, on the depaditaring, the Youth Court may
give the young person the opportunity to forgorg jual and elect to have the matter
heard in the Youth Court.If the charge is murder or manslaughter, irrespecf

3 According to Judge McElrea, currently about 90%ftenders are being diverted from Court. See "AvNéodel of Justice"
in Legal Research Foundation publication No. 34 Yhaeth Court in New Zealand 1993, at p 3.

4 5 272(2). Exceptions are set out in as 275 & @iF6ch provide for a young person to have procegslafetermined in the
Youth Court. 5 s 275. The provision applies whéml{ithe evidence has been given and the Couig\e that the evidence is
sufficient to go to trial, (ss 275(1) & 274 (1)), when (ii) the young person indicates he/she vashelead guilty.(ss 276(1) &
274(1)) In either case, the young person eledietdealt with by a Youth Court, the Court may oeigh him/her according to
the provisions of the CYP&F Act. (ss 275(2) & 27§(2
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whether the accused is a child or a young perbempteliminary hearing is held in
the Youth Court. In this case, there is no righfiorgo a jury trial and the hearing is
held in the same way as if the accused was an. gssil272 (2),(4) & 275(1))

The Youth Court is a forum of last resort. Where ¢tharge against the offender is
proven, the Court has a broad discretion as téotime of penalty. It may, for
example, admonish the offender, impose a finejrecticommunity service work (s
283). In imposing an order, the Court must havam@¢o a comprehensive range of
consicerations, as specified in s 284. These includetiemder's background, attitu
towards the offence and any previous convictions.

3. THE YOUTH JUSTICE MODEL

The practical details of the Youth Justice modela@escribed in the CYP&F Act. P
IV addresses the Principles of Youth Justice, idicig the rights of children and
young persons when questioned, charged with offencarrested (ss 215-226);
custody of child or young person following arrespending hearing (ss 234-243),
jurisdiction of Youth Courts (ss 272-280), and duties and powerseo€Ciburt in
relation to orders.(ss 281 -320) In setting outghigosophy of the Act, section 208 in
Part IV states eight principles that should gultee €ourt in exercising its power:

1. Unless the public interest requires otherwise, icr@nproceedings should not
be instituted against a child or young personefé¢his an alternative means of
dealing with the matter (s 208(a));

2. Criminal proceedings should not be instituted asfaénchild or young person
solely for the purpose of obtaining any assistarcgervices for the child or
young person or their family (s 208(b));

3. Any measures for dealing with offending by childarnyoung persons should
be designed to (i) strengthen the child or younggq®s family, and (ii) foster
the family’s ability to develop its own means oftlag with offending by
their children or young person (s 208(c)(i),(ii));

4. A child or young person who commits an offence $théwe kept in the
community so far as practicable and providing #sloot compromise the
public interest (s 208 (d));

5. A child's or a young person's age is a mitigatexgdr in determining (i)
whether or not to impose sanctions in respect@bffending, and (ii) the
nature of any sanctions (s 208(e));

6. Any sanctions imposed on a child or young persoo hds committed an
offence should (i) take the form most likely to mtain
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and promote the development of the child or yousrg@n within his family, and (ii)
take the least restrictive form that is appropriatthe circumstances (s 208(f));

1. Any measures for dealing with offending by childiryoung persons should
have due regard to the interests of any victimbefffending (s 208(g)); and

2. The vulnerability of children and young personstid a child or young
person to special protection during any investgyatelating to the
commission or possible commission of an offencéhlay child or young
person (s 208(h)).

Part V deals with Provisions Relating to Procedaréouth Court, including time
frames (s322), appointment of youth and lay adwescéts323-328), children and
young persons' rights to be present and make emsnNs (ss 329-330), and Court
reports (ss 333-339). In balancing the common sigstribed to all citizens of New
Zealand with the more conciliatory approach taken by theitfi Court, the
appointment of Youth Advocate is specifically added in Part V, ss 323-324:

323. Appointment of Youth Advocate to representcchr young person-(1) Where a
child or young person appears before a Youth Gthatged with an offence, then
unless- (a) The child or young person is alreagyesented by a barrister or solicitor
in those proceedings; or (b) The Court is satidfied legal representation has been
arranged, or will be arranged, for that child ouyg person in those proceedings, -
the Court shall appoint a barrister or solicitorgpresent that child or young person
in those proceedings. (2) Where the Court appaitiarrister or solicitor under
subsection (1) of this section, it shall, so fapescticable, appoint a barrister or
solicitor who is, by reason of personality, cultusackground, training, and
experience, suitably qualified to represent thédabi young person. 324. Further
provisions relating to Youth Advocate- (1) A Youwlvocate appointed to represent
a child or young person in any proceeding shalkhavrelation to the representation
of that child or young person in those proceedittys.

6 See generally the New Zealand Bill of Rights 2890. The Act was passed to (i) affirm, protect] promote human rights
and fundamental freedoms in New Zealand; andffiilnaNew Zealand's commitment to the InternatioBalvenant on Civil
and Political Rights. Sections 21-25 describe itjiets of persons in relation to search, arrestdetdntion. There is no
minimum age to which these rights accrue.
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same rights, powers, duties, privileges, and imtiesithat the Youth Advocate
would have had if he or she had not been appopmieslant to section 323 of this
Act but had been retained by that child or youngge to provide legal
representation.

Thus the Youth Advocate is for all intent and pug®to view the child or young
person as he or she would any client who walksautjindhe door. Criminal legal aid
is not available; fees and expenses are insteddqaout of a Consolidated Account
from monies appropriated by Parliament for the paep7

4. THE CONTEXT FOR REPRESENTATION

It can be seen that the CYP&F Act has taken thd imfiative of marginalising the
formal role of the criminal justice system. JudgeBWea observes:

There is a division of function between the Fan@ityurt, which handles "care and
protection” cases, the focus there being on fadybfunction, and the Youth Court
which handles offending by young persons (overdary but not over 17 years of

age).

...A sharp separation is to be found between (gidachtion upon liability, ie

deciding whether a disputed charge is proved, Bnthé disposition of admitted or
proved offences. The adversary system is maintaméd| for the former, including
the right to tial by jury of all indictable offences, the appimirent of a youth advoce

in all cases, and the use of traditional rules eomag the onus and standard of proof
(beyond reasonable doubt) and the admissibiligvidence®

The changes have seemingly created little conséiqligrtrease in offending despite
some uncertainties in applicatidand a greater

7 Legal Services Act 1991, s 5(2), and s 325(Epeetively
8 From_The Intent of the Children. Young Personsl, Bheir Families Act 1989--Restorative Jusfigeresented to the Youth

Justice Conference of the New Zealand Youth Cosspaiation (Auckland) Inc in February 1994, p 14.
9 Stephen O'Driscoll, Laws NZChildren and Young Persons, para 182.
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emphasis on the role of the family and family gréaipesolve matters. It has been
suggested that under the CYP&F Act, young persomsirave the rights of adults
and yet have the advantages of a more conciligtgsiem with a greater range of
orders available to the Court. It may, for examptimonish the offender, impose a
fine, or direct community service work (s 283)inmposing an order, the Court must
have regard to a comprehensive range of considagtas specified in s 284. These
include the offender's background, attitude tow#hneésoffence and any previous
convictions.

5. ROLE OF YOUTH ADVOCATE

As stated above, when a child or young person apjedore the Youth Court
charged with an offence, the Court is under a dager s 323(1) to appoint a
barrister or solicitor (a "Youth Advocate”) to repent the accused's interests. The
Youth Advocate has the same lawyer-client relatignss if the client was of full

age. The Youth Advocate will also have the samletsigpowers, duties, privileges
and immunities as if retained by the child or yopegson. In essence, the role of the
Youth Advocate is to: (i) give initial advice asdaominal liability, (i)) make an
appearance on interlocutory applications if custisdyn concern, and (iii) make
submissions on disposal.

(a) Advice

Initial advice as to criminal liability is a tradhal role of criminal lawyers. The
Youth Advocate will mainly focus upon safeguardihg young person's interests at
the time of arrest and questioning, including, @firse, the admissibility of
statements. At the hearing this may involve a do® if the procedures detailed in ss
214-232 have not been complied with and a confassithe principal prosecution
evidence. The Youth Advocate will also be respdedib ensure police compliance
with statutory requirements in terms of testingdevice under cross-examination.

(b) Custody Pending Hearing

The Youth Advocate may also represent the accuigkdre is an application for
secure care by the Department of Social Welfarddéuss 367-383) or an application
for bail (under ss 234-243). In making submissiohg,Youth Advocate needs to be
guided by the principles set out in s 208 (abowel) the Act's new justice approach in
terms of due process and accountability.
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(c) Family Group Conference

Sections 251(g) and 324(3) entitle a Youth advotmatdtend a FCC, in the latter
case, if the child or young person makes the reéqUesier s 324(3), the Youth
Advocate may make representations on behalf ofhiid or young person at the
Conference. The ability to attend a FCC and therasve justice philosophy behind
the FCC, however, create some conflict. With theitioAdvocate essentially
buffering the accused, much of the mental and ematiforce of making the accused
confront their wrong doing in the presence of tletim(s) is diverted. To some
degree this minimises accountability for wrongdomigch is one of the cornerstones
of the new CYP&F Act.

In addition there is potential between the respeatles of the social worker or the
Youth Justice coordinator and the Youth Advocatee TYouth Advocate's
involvement may be regarded as intrusive as wdbleasg directed to different goals
than that of the other participants. There may welfesentment at the view that the
lawyer is simply trying to 'get their client off'.

However Trapski suggestSthere may be a few instances where the FGC process
will be enhanced by the presence of a Youth Adwachte first may be where there
are a large number of victims or where complex kaalynamics are involved (such
as cases where there has been child abuse). Aretheple is where there are
defended matters and the young person, familyfarials attending do not
understand the available defences or indeed thaseray be relevant to raise. In
addition, the presence of a Youth Advocate helgngure that the report to the Cc
records what transpired at the FGC and reflect&@@'s recommendations.

(d) Perspectives on the Advocate's Role

The Youth Advocate's duty is to the minor: to reserd their views and to serve their
needs. Whilst it may be easier for the Advocateet® the case from an adult
perspective and decide what is best for the acgltsschot his/her role to do so.
Neither is appropriate to take the viewpoint ofesthdults involved in the case, even
if they are the accused's parents. An Advocatppsiated to act for the child or
young person; the resulting obligations requird skid sensitivity. As one
commentator has noted:

It is the function of the family group conferentiee Judge and the department to
make decisions about what is best for the juvettiis.not for the advocates to take
on their role. This view is consistent with the dragis in the youth justice provisions
of the CYPF Act on a justice approach.

10 Transki's Family Law volume 1: Children, Youngréons, and Their Families, Wellington, Brokke@&91, p A-311.
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However, the family group perspective of the Adends credence to the view that
counsel should take on an independent overvieWwenituation and promote what
they perceive to be the best interests of the jilevéiaving regard to the juvenile's
wishes and his/her wider interests in maintainingd strengthening the juvenile's
relationship with his/her family, whanau, hapu,,iemnd family group*?

As to how any particular Advocate discharges histhey, will depend as much on
the individual Advocate as on the age and matleitgl of the client. The role of the
advocate will encompass the following:

(i) At a basic level, the Advocate must work toaddish trust and open lines of
communication. The personal and professional desldf the Advocate may assist
the process, and it is for that reason the Act mest'...personality, cultural
background, training, and experience:> s considerations in the Court's
appointment of an Advocate.

(i) The Advocate will need to advise on likely g$ain proceedings and, depending
upon an individual's view of the role, either aévis legal options or the accused's
best course.

(iif) The Advocate will need to explain the praeticonsequences of any option or
decision. He/she will need to ensure their clierdarstands the options and has been
given the opportunity to discuss the "best courdejoes without saying that a
minor's understanding will be quite different tatlof an adult, not the least for
differences in time perception, maturity and largguakills.

6. YOUTH ADVOCATE OR MEDIATOR?

It is not surprising that the role of Youth Advoea$ ambiguous in the context of a
system that emphasises diversion and marginalisafithe criminal justice system.
In this regard, | would like to speak to three esswhere the role of Youth Advocate
may be compromised or frustrated.

11 ss 5, 208(c), (f)
12 Supra note 10 at p A-308.
135 323(2).
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(a) Not Running A Defence

The dictates of accountability and conciliation kargely irreconcilable with the
traditional adversarial situation where the prosieous put to the test and there is a
denial of guilt.

If the former prevails, the Advocate may refraionfradvancing a defence, or from
requiring a prosecution to establish guilt beyondasonable doubt. In this setting, a
defence may not be raised if the Youth Advocateetes that the child or young
person would be better helped by the FCC or byabrits recommendations; or, the
accused is deemed too young or immature; or, ietleeagreement on facts, the
defence can not be tested.

(b) The Nature of the Role

Functioning within a restorative model of justiceshts own downsides as much as
benefits. In terms of the former, due to the caataty philosophy of the CYP&F

Act, there is a pressure not to put forward a deeand either ride with the carsus
of opinion or else to push a "best interests” smtubn the client. There is the danger,
therefore, of diminishing the role of Advocate agtlirning to a welfare approach.

(c) An Inadequately Trained or Equipped Lawyer

The Youth Advocate requires a lawyer who can estalsommunication between
him/herself and the juvenile client. Professiorsalhell as personal qualities are
therefore a consideration in the choice of Youtlvéahte.14 As stated above, they
are there to represent the client and not necésta@achieve the client's best intere
as they or others perceive them.

Similarly it would be easy for the Youth Advocaterhake decisions for their client
merely on the basis of the latter's youth and inomitgt However, this is not the
nature of the relationship: the Youth Advocatenere to inform the client of their
legal rights and to take instructions.

Thus, the Youth Advocate must be sensitive to esieig the traditional role of
representation in a system which is philosophicailgdds with advocacy.

14 See also discussion above, and s 323(2).
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8. CONCLUSION

It will be seen thathte youth justice model plays a pivotal role in difg the functiol
of advocate in child proceedings. Whilst it is temg@ to suggest that all vestiges of
the traditional adversarial system have been eéitaih | believe this would be an
oversimplification. There is no doubt that the @iéag philosophy of the CYP&F
Act is to establish a different regime for youngeotiers. This emphasises an
approach associated with restorative justice. Atstlame time, particularly in the m
serious classes of offences, the Youth Advocatd briprepared to safeguard their
client's legal rights. Certainly the role requisessitivity and a deft balancing of
competing interests. | believe the direction takethe New Zealand model is one
that may commend attention elsewhere.

The following material appears with the kind persios of Judge McElrea, from
"The Intent of the Children, Young Persons, andifMRamilies Act 1989--
Restorative Justice?" presented to the Youth dJu§tanference of the New Zealand
Youth Court Association (Auckland) Inc in Februd§o4.

APPENDIX ONE

1. In 1989 the New Zealand legislature enacted thé&l€m, Young Persons and
Their Families Act 1989, thereby introducing thereat scheme for dealing
with offending by young people. The principal stural features of the Act
are as follows:

2. There is a division of function between the Fan@ltyurt, which handles "care
and protection” cases, the focus there being omyfaiysfunction, and the
Youth Court which handles offending by young pess(ver 14 years but n
over 17 years of age).

3. A sharp separation is to be found between (a) afjtidn upon liability, ie
deciding whether a disputed charge is proved, Bnthé disposition of
admitted or proved offences. The adversary syssemaintained in full for
the former, including the right to trial by jury afi indictable offences, the
appointment of a youth advocate in all cases, hadise of traditional rules
concerning the onus and standard of proof (beyeadanable doubt) and the
admissibility of evidence.

4. For really serious offences ("purely indictabléig tyoung person is dealt with
in the adult court unless a Youth Court judge desith allow him to remain
in the Youth Court - ss 275 and 276.

5. At the other end of the scale a diversion systearaips to keep young
persons away from the Youth Court. Both of theitialal means of
obtaining a suspect's attendance before the canreést and summons - are
carefully restricted. Thus no arrest can be madiesarit is necessary to



prevent further offending, or the absconding ofytheng person, or the
interference with evidence or witnesses (s214). Amdummons can be
issued without first referring the matter to a odustice Co-ordinator
("YJC") who then convenes a Family Group ConferqHEEC") - s245. If the
members of the FGC all agree, including the padifeer present, the matter
is handled as decided by the FGC and will not gootart.

6. The FGC is attended by the young person, membdris damily (in the wide
sense), the victim, a youth advocate (if requebtethe young person), a
police officer (usually a member of the speciafigid division), a social
worker (in certain cases only), and anyone elsdaimdly wish to be there:
s251. This last category could include a represgetaf a community
organisation, eg drug addiction agency or commundyk sponsor potential
helpful to the young person.

7. The YJC (an employee of the Department of Socidfakk) arranges the
meeting and of course attends as well, in mostsdasditating the meeting.

8. Where the young person has not been arrested@ierécommends whether
the young person should be prosecuted and if nie@@mmended, how the
matter should be dealt with (s258(b)), with a pnegtion in favour of
diversion (s208(a)). All members of the FGC (inahgdthe young person)
must agree as to the proposed diversionary progerand its
implementation is essentially consensual. Whereg/ttumg person has, been
arrested the court must refer all matters not debyethe young person to an
FGC which recommends to the court how the matteulshbe dealt with.
Occasionally an FGC recommends a sanction to besetpby the court.
Usually it puts forward a plan of action, eg apglogeparation (in money or
work for victim), community work, curfew and/or uardaking to attend
school or not to associate with co-offenders. Tlae s supervised by the
persons nominated in the plan, with the court ugling asked to adjourn
proceedings, say for 3-4 months, to allow the ptaibe implemented.

9. The Youth Court nearly always accepts such platagnizing that the
scheme of the Act places the primary power of digmm with the FGC.
However, in serious cases the court can use anarge of court-imposed
sanctions, the most severe being three monthseresedn a social welfare
institution followed by six months supervision;tbe court may convict and
refer the young person to the District Court fanteace under the Criminal
Justice Act 1985: s283(0).

10. As with other diversion schemes, if the plan igiearout as agreed the
proceedings are usually withdrawn; if the plan ksedown the court can
impose its own sanctions. Thus the court acts #sdback stop (where FGC
plans break down) and a filter (for patently urefatitory recommendations)
as in 8 above.
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